#2 Is an emergency hoisting facility the language of the perti-
nent paragraph of the preamble is sufficiently vague to leave it
unascertainable whether or not Section 57.19-57 is one of the
standards which should be applied to it.  The phrase "to the
extent possible" carries with it a tenor of a guideline rather
than a mandatory standard. J2/

The Secretary's third theory of violation is that the #2
shaft hoistman, Mr. Portillo, was available to be used elsewhere
to operate, presumably, man hoists.  I find no merit to this con-
tention in view of the fact, as previously noted, the overwhelm-
ing evidence was to the effect that Mr. Portillo had not operated
a man hoist after he was decertified and that his foreman had
been directed not to assign him to operate man hoists.

The third theory of violation presented by the Secretary Is
one in which the possibility must come to fruition before a viola-
tion can be said to have occurred.  That is, if Mr. Portillo had
been observed operating a man hoist during the period of time from
February 5, 19B2, through March 25, 1982, then the infraction of
the applicable standard could be said to have occurred.  The
standard is couched in language of prohibition, I.e., "No person
shall operate a hoist unless....he has had a medical examination,
etc." Thus, the Secretary's argument that Mr. Portillo was avail-
able to be used elsewhere is nothing more than a statement that a
violation night possibly occur rather than one that a violation
did occur.

Having found that the #2 shaft hoist was used "solely for
handling ore" within the meaning of that phrase and in the context
of the preamble to Section 57.19, and having further found that
the //2 shaft hoist was not an emergency hoisting facility and that
there was no evidentiary basis for bringing into operation the
second sentence of the first paragraph of the preamble, i.e.,
evidence of endangerment of persons by the #2 shaft hoist and
appurtenances, I conclude the safety standard charged to have
been violated, 57.19-57, was not operable to the shaft #2 hoist-
man, Ralph Portillo, on March 18, 1982, and all pertinent times

prior thereto,
meritorious.

FMC's Notice of Contest is therefore found

21 The Secretary's proposed finding of fact to the effect that had there
been an emergency or an absence of one of the hoistmen at shaft //7 Mr.
Portillo would have been assigned to operate a man hoist is rejected as
entirely speculative. The record is clear that at no time after he had
been decertified on or about February 5, 1982, was Mr. Portillo assigned
to operate a man hoist, and the record is also clear that Foreman Hornsby,
who was the only management representative empowered to assign work to
Mr. Portillo, was instructed not to assign Mr. Portillo to hoist men.
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